GRANT AGREEMENT

BETWEEN THE CITY OF OAKLAND

AND [GRANTEE NAME] 
This Grant Agreement (the “Agreement”) is entered into effective [DATE], by and between the City of Oakland, a municipal corporation (the “City”), and [GRANTEE’s FULL LEGAL NAME], [a California nonprofit public benefit corporation (“Grantee”), California Corporation No. xxxxxxxx].
RECITALS

A. The City wishes to enter into this Agreement with Grantee to provide artwork on the property located at [LOCATION] as a form of graffiti abatement (hereinafter “Artwork”).
B. The City Council, pursuant to Resolution No. [NUMBER] C.M.S. has allocated grant funds to Grantee to fund the Artwork as specified herein.
Now therefore the parties to this Agreement agree as follows: 

1. Grant

Subject to the terms and conditions of this Agreement, the City agrees to provide a grant of funds to Grantee in an amount up to [DOLLAR AMOUNT] dollars ($[DOLLAR AMOUNT]) (the “Grant”).  

2. Scope of Work
As a condition of this Grant, Grantee must diligently and in good faith perform the Artwork as specified in the Scope of Work and Final Proposal attached to this Agreement as Schedule A and Schedule A-2 and incorporated herein by reference.  
Grantee shall designate an individual who shall be responsible for communications with the City for the duration of this Agreement.  The Project Manager for the City shall be Chantal Cotton Gaines,  Assistant to the City Administrator.
3. Agreement Documents and Provisions

Grantee shall perform or arrange for the performance of the Artwork under this Agreement in accordance with conditions of this Agreement including the attached Scope of Work and Final Proposal, as well as the fully executed Mural Authorization Agreement attached to this Agreement as Schedule A-3 and the Waiver of Proprietary Rights for Artwork Placed Upon Private Property  attached to this Agreement as Schedule A-4 and incorporated herein by reference, in addition to City of Oakland rules, regulations and policies and applicable federal and state laws.
The parties agree that the Final Proposal for the Artwork will be kept on file in the City Council Offices. Grantee shall fabricate the Artwork consistent with the Final Proposal. 
4. Time of Performance
The Grant term shall begin on [DATE], and shall end on [DATE].
5. Method of Payment
Grantee shall be paid for the performance of the Artwork as set forth in the Scope of Work.  Payments shall be made in the amounts stated in the Scope of Work and shall be based on actual eligible costs, fees and expenses incurred by Grantee for the Artwork.  Payments shall be due upon completion of the Artwork or as otherwise specified in the Scope of Work.  Grantee shall submit an invoice accompanied by an itemization of expenditures submitted for reimbursement prepared on the City’s expense forms.  Invoices shall state a description of the Artwork completed, itemized costs, fees and expense and the amount due.
Determination of satisfactory completion of the Scope of Work will be based on an overall assessment of the progress Grantee has made towards achieving the goals of the Agreement and the performance measures.
All authorized obligations incurred in the performance of the terms of this Agreement must be reported to the City within 60 days following the completion or termination of this Agreement.  No claims submitted after the 60-day period will be recognized as binding upon the City for payment.  Any obligations and/or debts incurred by Grantee and not reported to the City within the 60-day period become the sole liability of Grantee, and the City shall be relieved of any and all responsibilities.  

6. Evaluation, Monitoring and Reporting
Grantee shall be monitored and evaluated by the City in terms of its effectiveness and timely compliance with the provisions of this Agreement and the effective and efficient achievement of the Scope of Work.  Grantee shall undertake continuous quantitative and qualitative evaluation of the Scope of Work as specified in this Agreement and shall make written reports on the results of such evaluation to the Project Manager as reasonably requested by the Project Manager.
In addition to the financial requirements described elsewhere in this Agreement, Grantee agrees that authorized representatives of the City may perform fiscal monitoring of Grantee's record-keeping and reporting to assure compliance with this Agreement.
7. Program Income

Any funds received as return of costs or as income generated from activities funded by this Agreement are the property of the City and are to be transmitted to the City promptly.
8. Deviations from Proposal 

Any material deviation from the Final Proposal in the scope, design, color, size, material, or location of the Artwork must be approved in writing and in advance by City before Grantee proceeds with completion of Artwork. Without limiting the generality of the foregoing, material deviation also includes any change from the Final Proposal which affects the appearance, fabrication, and schedule of completion of the Artwork, site preparation, or maintenance of the Artwork.  
9. Credit

City agrees that unless Grantee requests the contrary in writing, all references to the Artwork and all reproductions of the Artwork shall credit the Artwork to Grantee.
Grantee agrees that all formal references to the Artwork shall include the following credit line: “Commissioned by the City of Oakland”
10. Grantee’s Warranties 

a. Defects in Material Workmanship and Inherent Vice

Grantee warrants that the completed Artwork will be free of defects in workmanship or materials, including inherent vice, and that Grantee will, at Grantee’s own expense, remedy any defects due to faulty workmanship or materials, or to inherent vice, which appear within a period of [TIME] from the date the Artwork is finally accepted by City. “Inherent vice” refers to a quality within the materials or materials which comprise the Artwork which, either alone or in combination, results in the tendency of the Artwork to destroy itself.  “Inherent vice” does not include any tendency to deteriorate which is specifically identified in the specifications submitted by Grantee.  Deterioration of materials resulting from City’s failure to maintain the Artwork in good condition shall not be Grantee’s responsibility to repair or replace.

b. Title
Grantee warrants that the Artwork is the result of artistic efforts of Grantee and that it will be installed free and clear of any liens, claims or other encumbrances of any type.

c. Unique

Grantee warrants that the Artwork is unique and an edition of one, and that the Grantee will not execute or authorize another agreement to execute another work of substantially similar design, image and content as the Artwork commissioned pursuant to this Agreement. 

11. Work at Site
a.
Plans.

Grantee shall cause all labor and material incorporated in the Artwork to be furnished in accordance with the requirements and specifications set forth in the Final Proposal approved by City and described in the attached Schedule A-2.
City’s approval of the Final Proposal shall not release Grantee of the responsibility for the correction of mistakes, errors or omissions contained in the Final Proposal, including any mistakes, errors or omissions which may be the result of circumstances unforeseen at the time the Final Proposal was developed or approved. If, during the course of installation of the Artwork, City determines in City’s sole discretion that the public safety requires modification of, or the departure from, the Final Proposal, City shall have the authority to require Grantee to address the public safety issues and to present Grantee’s proposed modifications to the appropriate City agency for review and approval of the engineering soundness of the proposed modifications.  The parties acknowledge that the Final Proposal, once approved by City, shall be final and that, except as expressly provided in this subsection, no revisions to the Final Proposal shall be permitted except with the prior written approval of City.

b.
Installation.
Grantee shall be responsible for installation of Artwork at the Site, including without limitation, supervising the work of any subgrantees and coordinating the inspection of the installation of Artwork with the appropriate City agency.  The parties recognize and agree that the Artwork will not be formally accepted by City, unless the appropriate City agency approves the installation of the Artwork at the Site.
c.
Appearance of Site.

Grantee shall maintain a neat appearance to the Artwork at the Site. Grantee shall avoid creating or maintaining an attractive nuisance at the site during the construction and installation of the project. Grantee shall not impede pedestrian or vehicular traffic and shall not create any construction-related hazards during the construction and installation of the project. Grantee shall be responsible for any clean-up of the Site made necessary by the installation of the Artwork, including without limitation, removal of equipment, materials and the repair of any portion of the Site or surrounding area damaged by the installation of the Artwork.
d.
Notice of Noncompliance.

City’s designated representatives shall at all times during the progress of work on the Artwork at the Site have free access to the Artwork for inspection purposes.  If City determines that all or any portion of the Artwork is not in compliance with the Final Proposal, City shall notify Grantee of the same and Grantee shall promptly cure such defect to the satisfaction of City.
e.
Representatives.

Grantee shall designate in writing before starting work, an authorized representative who shall have the authority to represent and act for Grantee.  When work is not in progress and during periods when work is suspended, arrangements acceptable to City shall be made for any emergency work which may be required.

City shall also designate one or more authorized representative who shall have the authority to represent City.  Grantee’s authorized representative shall be present at the site of the Artwork at such times as designated by City.  Prior to commencement of the work, the parties shall mutually agree to an inspection schedule, which schedule may be adjusted from time to time by mutual agreement.

Whenever Grantee or Grantee’s authorized representative are not present on any particular part of the work where it becomes necessary to give direction for safety reasons, City shall have the right to give orders which shall be received and obeyed by the superintendent or foreman who may have charge of the particular work in reference to which the orders are given.  Any order given by City will on request of Grantee be given or confirmed by City in writing.

Prior to commencement of work on the Artwork, Grantee shall provide to the Public Art Coordinator the names and telephone numbers of at least two persons in charge of or responsible for the work who can be reached personally in case of emergency 24 hours a day, 7 days a week.

City’s rights under this Agreement shall not make Grantee an agent of City and the liability of Grantee for all damages to persons or to public or private property arising from Grantee’s execution of the work shall not be lessened because of the exercise by City of its rights.
12. City’s Ownership Rights

a. VARA and CAPA

With respect to the Artwork produced under this Agreement, Grantee waives any and all claims, arising at any time and under any circumstances, against City, its officers, agents, employees, successors and assigns, arising under the Federal Visual Artists Rights Act (17 U.S.C. §§106A and 113(d), the California Art Preservation Act (Cal. Civil Code §§987 et seq.), and any other local, state, federal or international laws that convey rights of the same nature as those conveyed under 17 U.S.C. §106A, Cal. Civil Code §§987 et seq., or any other type of moral right protecting the integrity of works of art, excluding the rights described in Section 21(d) below. If the Artwork is incorporated into a building such that the Artwork cannot be removed from the building without physical defacement, mutilation, alteration, distortion, destruction, or other modification (collectively, "Modification") of the Artwork, Grantee waives any and all such claims against the future owners of the Site, and its agents, officers and employees for Modification of the Artwork.  

b. Modifications
Except in the event of an emergency necessitating immediate Modification, prior to Modifying the Artwork, City shall make reasonable good faith efforts to notify and consult with Grantee or designated representative, at the last phone number or address provided by Grantee to the City, and to come to a mutually agreeable plan for disposition of the Artwork. Such consultation shall be without charge by Grantee unless otherwise specifically agreed in writing. If the Artwork is modified and City intends to maintain the Artwork on display, City shall make a reasonable good faith effort to engage Grantee in the restoration of the Artwork and to compensate Grantee for Grantee's time and efforts at a fair market value, which may be the subject of a future Agreement between Grantee and City. However, City has no obligation under this Agreement to restore the Artwork or to compensate Grantee for any restoration work. If Grantee fails or refuses to negotiate with City in good faith with respect to any restoration, City may contract with any other qualified art conservator or artist for such restoration.
c. Authorship

If City modifies the Artwork without Grantee's consent in a manner that is prejudicial to Grantee's reputation, Grantee retains the right to disclaim authorship of the Artwork in accordance with California Civil Code §987(d) and 17 U.S.C. §106A(a)(2).
13. Repairs and Restoration 

It is the policy of City to consult with Grantee regarding repairs and restoration. City retains the right to determine when repairs and restoration are necessary and desirable.  To facilitate consultation, Grantee shall notify City of any change in permanent address.  

14. Proprietary or Confidential Information of the City

Grantee understands and agrees that, in the performance of the Artwork under this Agreement or in contemplation thereof, Grantee may have access to private or confidential information which may be owned or controlled by the City and that such information may contain proprietary or confidential details, the disclosure of which to third parties may be damaging to the City.  Grantee agrees that all information disclosed by the City to Grantee shall be held in confidence and used only in performance of the Agreement.  Grantee shall exercise the same standard of care to protect such information as a reasonably prudent Grantee would use to protect its own proprietary data.

15. Copyright

a.
General
If Grantee elects to copyright the Artwork, and the copyright is registered with the U.S. Copyright office, Grantee shall provide City with the registration number and the effective date of registration. Except as provided in this agreement, Grantee retains all copyrights in the Artwork.
b.
Reproductions

Grantee hereby authorizes City to make, and to authorize the making of photographs and other two-dimensional reproductions of the Artwork for educational, public relations or other non-commercial purposes as City deems desirable.  For the purposes of this Agreement, the following are deemed to be reproductions for non-commercial purposes: reproductions in exhibition catalogues, books, slides, photographs, postcards, posters and calendars; in art magazines, art books and art and news sections of newspapers; in general books and magazines not primarily devoted to art but of educational, historical, or critical nature; slides and film strips not intended for a mass audience; and television from stations operated for educational purposes or on programs for educational purposes from all stations.
16. Records and Audit

Grantee must maintain (a) a full set of accounting records in accordance with generally accepted accounting principles and procedures for all funds received under this Agreement, and (b) full and complete documentation of performance related matters such as benchmarks and deliverables associated with this Agreement. Grantee agrees to comply with all audit, inspection, record-keeping and fiscal reporting requirements mandated by the City, and all state and/or federal audit requirements applicable to the funding sources of the Grant.  The City shall notify the Grantee of any records it deems in its reasonable judgment to be insufficient.  Grantee shall have 15 calendar days from such notice to correct any specified deficiency in the records, or, if more than 15 days shall be reasonably necessary to correct the deficiency, Grantee shall begin to correct the deficiency within 15 days and correct the deficiency as soon as reasonably possible.  Grantee must maintain such records for a period of four years following the last fiscal year during which the City paid an invoice to Grantee under this Agreement.

Grantee must make available at Grantee’s office for examination at reasonable intervals and during normal business hours to the City’s representatives, as well as representatives of agencies providing funding for the Grant, all books, accounts, reports, files, and other papers or property with respect to all matters covered by this Agreement, and shall permit these representatives to audit, examine, and make copies, excerpts or transcripts from such records.  The City’s representatives may make audits of any conditions relating to this Agreement throughout the term of this Agreement and for three years following the expiration of the term of this Agreement.
17. Fraud, Waste and Abuse

Grantee must immediately inform the City of any information or complaints involving criminal fraud, waste, abuse, or other criminal activity in connection with the Artwork.
18. Assignment and Subcontracting 

Grantee may not assign, subcontract, or otherwise transfer any rights, duties, obligations or interest in this Grant or Agreement or arising hereunder to any person, persons, entity or entities whatsoever without the prior written consent of the City, and any attempt to assign, subcontract, or transfer without such prior written consent shall be void.  Consent to any single assignment, subcontract, or transfer shall not constitute consent to any further assignment, subcontract or transfer.
19. Publicity 
Any publicity generated by Grantee for the program funded pursuant to this Agreement, during the term of this Agreement or for one year thereafter, shall make reference to the contribution of the City in making the project possible.  The words “City of Oakland” shall be explicitly stated in all pieces of publicity, including but not limited to flyers, press releases, posters, brochures, public service announcements, interviews and newspaper articles.

City staff will be available whenever possible at the request of Grantee to assist Grantee in generating publicity for the program funded pursuant to this Agreement. Grantee further agrees to cooperate with authorized City officials and staff in any City-generated publicity or promotional activities undertaken with respect to this program.

20. Insurance 

Unless a written waiver is obtained from the City’s Risk Manager, Grantee must provide the insurance listed in the City of Oakland Insurance Requirements attached hereto as Schedule Q and incorporated herein by reference.

21. Indemnification 

a. 
Notwithstanding any other provision of this Agreement, Grantee shall indemnify and hold harmless (and at City’s request, defend) the City, and its Councilmembers, officers, partners, agents, and employees (each of which persons and organizations are referred to collectively herein as "Indemnities" or individually as "Indemnitee") from and against any and all liabilities, claims, lawsuits, losses, damages, demands, debts, liens, costs, judgments, obligations, administrative or regulatory fines or penalties, actions or causes of action, and expenses (including reasonable attorneys' fees) caused by or arising out of any:

(i) Breach of Grantee’s obligations, representations or warranties under this Agreement; 

(ii) Act or failure to act in the course of performance by Grantee under this Agreement; 

(iii) Negligent or willful acts or omissions in the course of performance by Grantee under this Agreement; 

(iv) Claim for personal injury (including death) or property damage to the extent based on the strict liability or caused by any negligent act, error or omission of Grantee; 

(v) Unauthorized use or disclosure by Grantee of confidential information; or
(vi) Claim of infringement or alleged violation of any United States patent right or copyright, trade secret, trade mark, or service mark or other proprietary or intellectual property rights of any third party. 

b. 
For purposes of the preceding subsections (i) through (vi), the term “Grantee” includes Grantee, its officers, directors, employees, representatives, agents, servants, sub-consultants and subgrantees. 

c. 
The City shall give Grantee prompt written notice of any such claim of loss or damage and shall cooperate with Grantee, in the defense and all related settlement negotiations to the extent that cooperation does not conflict with City's interests. 
d.   Notwithstanding the foregoing, the City shall have the right if Grantee fails or refuses to defend the City with counsel acceptable to the City to engage its own counsel for the purposes of participating in the defense.  In addition, the City shall have the right to withhold any payments due Grantee in the amount of anticipated defense costs plus additional reasonable amounts as security for Grantee’s obligations under this section.  In no event shall Grantee agree to the settlement of any claim described herein without the prior written consent of the City.

e.  Grantee acknowledges and agrees that it has an immediate and independent obligation to indemnify and defend Indemnitees from any claim or action which potentially falls within this indemnification provision, which obligation shall arise at the time such claim is tendered to Grantee by the City and continues at all times thereafter, without regard to any alleged or actual contributory negligence of any Indemnitee.  Notwithstanding anything to the contrary contained herein, Grantee’s liability under this Agreement shall not apply to any action or claim arising from the sole negligence, active negligence, or willful misconduct of an Indemnitee.

f.  All of Grantee’s obligations under this section are intended to apply to the fullest extent permitted by law (including without limitation, California Civil Code Section 2782) and shall survive the expiration or sooner termination of this Agreement.

g. The indemnity set forth in this section shall not be limited by the City’s insurance requirements contained in Schedule Q hereof, or by any other provision of this Agreement.  The City’s liability under this Agreement shall be limited to payment of Grantee in accord to the terms and conditions under this Agreement and shall exclude any liability whatsoever for consequential or indirect damages even if such damages are foreseeable. 

22. Non-Liability of City

No member, official, officer, director, employee, or agent of the City shall be liable to Grantee for any obligation created under the terms of this Agreement except in the case of actual fraud or willful misconduct by such person. 

23. Right to Offset Claims for Money 

All claims for money due or to become due from the City shall be subject to deduction or offset by the City from any monies due Grantee by reason of any claim or counterclaim arising out of this Agreement, any purchase order, or any other transaction with Grantee.

24. Events of Default and Remedies 

The occurrence of any of the following shall constitute a material default and breach of this Agreement by Grantee:

a. Failure to adequately perform the Artwork set forth in the Scope of Work;

b. Improper use or reporting of funds provided under this Agreement by Grantee or its employees or agents;

c. Substantial failure by Grantee to observe and perform any other provision of this Agreement; or 

d. Grantee’s (1) filing for bankruptcy, dissolution, or reorganization, or failure to obtain a full dismissal of any such involuntary filing brought by another party before the earlier of final relief or 60 days after the filing; (2) making a general assignment for the benefit of creditors; (3) applying for the appointment of a receiver, trustee, custodian, or liquidator, or failure to obtain a full dismissal of any such involuntary application brought by another party before the earlier of final relief or 60 days after the filing; (4) insolvency; or (5) failure, inability or admission in writing of its inability to pay its debts as they become due.

The City shall give written notice to Grantee or Grantee’s agent of any default by specifying (a) the nature of the event or deficiency giving rise to the default, (b) the action required to cure the deficiency, if an action to cure is possible, and (c) a date, which shall be not less than 30 calendar days from the mailing of the notice, by which such action to cure, if a cure is possible, must be undertaken.  Grantee shall not be in default if Grantee cures such default within the specified cure period, or, if such default is not reasonably capable of cure within the specified period, Grantee begins to cure the default within the cure period and thereafter diligently pursues the cure to completion.  Following any notice of an event of default, the City may suspend payments under this Agreement pending Grantee’s cure of the specified breach. Upon an event of default that has not been cured by Grantee, the City, in its discretion, may take any of the following actions:  

(A) Terminate this Agreement in whole or in part; 

(B) Suspend payments under this Agreement; 

(C) Demand immediate reimbursement of any funds disbursed under this Agreement;

(D) Bring an action for equitable relief (a) seeking the specific performance by Grantee of the terms and conditions of the Agreement, and/or (b) enjoining, abating, or preventing any violation of said terms and conditions, and/or (c) seeking declaratory relief;

(E) Bar Grantee from future funding by the City; and/or

(F) Pursue any other remedy allowed at law or in equity.

Unless otherwise terminated as provided in this Agreement, this Agreement will terminate on [DATE].
25. Termination or Modification for Lack of Appropriation

The City’s obligations under this Agreement are contingent upon the availability of funds from the funding source for this Grant.  The City may terminate this Agreement on 30 days’ written notice to Grantee without further obligation if said funding is withdrawn or otherwise becomes unavailable for continued funding of the Artwork.  
26. Prompt Payment 
This Agreement is subject to the Prompt Payment Ordinance codified in Chapter 2.06 of the Oakland Municipal Code.  Under said Ordinance, the City must disburse Grant funds to Grantee within 20 business days after receipt of an undisputed request for payment. An undisputed request for payment is a request for payment that is not a “disputed invoice” within the meaning of the Prompt Payment Ordinance.  Under the Ordinance, a “disputed invoice” is an invoice or request for payment that is either (1) improperly executed by Grantee, (2) contains errors, (3) requires additional evidence to determine its validity, and/or (4) contains expenditures or proposed expenditures that are ineligible or that do not otherwise comply with reimbursement or disbursal requirements of the City or another grant funding source.  If a request for payment is “disputed”, the payment/disbursal shall not be subject to late penalties until the dispute is resolved. In the event a request for payment is disputed, the City shall notify Grantee and the City’s Liaison (as defined in the Prompt Payment Ordinance) in writing within five business days of receiving the disputed request for payment that there is a bona fide dispute, in which case the City shall withhold the disputed amount and may withhold the full amount if the funding source for the Grant requires that the disputed expenditures be fully resolved prior to any disbursement of Grant funds.  If the funding source for the Grant requires its review and approval before payments are made to Grantee, this period shall be suspended for any period of review by said agency. If any amount due by the City to be disbursed to Grantee pursuant to this Agreement is not timely paid in accordance with the Prompt Payment Ordinance, Grantee is entitled to interest penalty in the amount of 10% of the improperly withheld amount per year for every month that payment is not made, provided that Grantee agrees to release the City from any and all further claims for interest penalties that may be claimed or collected on the amount due and paid. Grant recipients that receive interest penalties for late payment pursuant to the Prompt Payment Ordinance may not seek further interest penalties on the same late payment in law or equity.

The Prompt Payment Ordinance further requires that, unless specific exemptions apply, Grantee shall pay undisputed invoices of its subcontractors for goods and/or services within 20 business days of submission of invoices unless Grantee notifies the City’s Liaison in writing within five business days that there is a bona fide dispute between Grantee and claimant, in which case Grantee may withhold the disputed amount but shall pay the undisputed amount.  Disputed payments are subject to investigation by the City’s Liaison and, and upon the filing of a compliant, Grantee, if opposing payment, shall provide security in the form of cash, certified check or bond to cover the disputed amount and penalty during the investigation. If Grantee fails or refuses to deposit security, the City will withhold an amount sufficient to cover the claim from the next Grant payment. The City, upon a determination that an undisputed invoice or payment is late, will release security deposits or withholds directly to claimants for valid claims. Grantee is not allowed to retain monies from subcontractor payments for goods as project retention, and is required to release subcontractor project retention in proportion to the subcontractor services rendered, for which payment is due and undisputed, within five business days of payment. For the purpose of posting on the City's website, Grantee is required to file notice with the City of release of retention and payment of mobilization fees, within five business days of such payment or release; and Grantee is required to file an affidavit, under penalty of perjury, that he or she has paid all subcontractors, within five business days following receipt of payment from the City. The affidavit shall provide the names and address of all subcontractors and the amount paid to each. 
27. Litigation and Pending Disputes

Grantee shall promptly give notice in writing to the City of any litigation pending or threatened against Grantee in which the amount claimed is in excess of $50,000.  Grantee shall disclose, and represents that it has disclosed, any and all pending disputes with the City prior to execution of this Agreement on Schedule K, incorporated herein by reference.  Failure to disclose pending disputes prior to execution of this Agreement shall be a basis for termination of this Agreement.  
28. Conflict of Interest 
a.  Grantee certifies that no member, officer, or employee of the City or its designees or agents, and no other public official of the City who exercises any functions or responsibilities with respect to the programs or projects covered by this Agreement, shall have any interest, direct or indirect in this Agreement, or in its proceeds during his/her tenure or for one year thereafter.


b. 
Grantee warrants and represents, to the best of its present knowledge, that no public official or employee of City who has been involved in the making of this Agreement, or who is a member of a City board or commission which has been involved in the making of this Agreement whether in an advisory or decision-making capacity, has or will receive a direct or indirect financial interest in this Agreement in violation of the rules contained in California Government Code Section 1090 et seq., pertaining to conflicts of interest in public contracting.  Grantee shall exercise due diligence to ensure that no such official will receive such an interest. 


c. 
Grantee further warrants and represents, to the best of its present knowledge and excepting any written disclosures as to these matter already made by Grantee to City, that (1) no public official of City who has participated in decision-making concerning this Agreement or has used his or her official position to influence decisions regarding this Agreement, has an economic interest in Grantee or this Agreement, and (2) this Agreement will not have a direct or indirect financial effect on said official, the official’s spouse or dependent children, or any of the official’s economic interests.  For purposes of this paragraph, an official is deemed to have an “economic interest” in any (a) for-profit business entity in which the official has a direct or indirect investment worth $2,000 or more, (b) any real property in which the official has a direct or indirect interest worth $2,000 or more, (c) any for-profit business entity in which the official is a director, officer, partner, trustee, employee or manager, or (d) any source of income or donors of gifts to the official (including nonprofit entities) if the income or value of the gift totaled more than $500 the previous year.  Grantee agrees to promptly disclose to the City in writing any information it may receive concerning any such potential conflict of interest. Grantee’s attention is directed to the conflict of interest rules applicable to governmental decision-making contained in the Political Reform Act (California Government Code Section 87100 et seq.) and its implementing regulations (California Code of Regulations, Title 2, Section 18700 et seq.).


d. 
Grantee shall incorporate or cause to be incorporated into all subcontracts for work to be performed under this Agreement a provision governing conflict of interest in substantially the same form set forth herein.

e.
Nothing herein is intended to waive any applicable federal, state or local conflict of interest law or regulation

f.
In addition to the rights and remedies otherwise available to the City under this Agreement and under federal, state and local law, Grantee understands and agrees that, if the City reasonably determines that Grantee has failed to make a good faith effort to avoid an improper conflict of interest situation or is responsible for the conflict situation, the City may (1) suspend payments under this Agreement, (2) terminate this Agreement, and/or (3) require reimbursement by Grantee to the City of any amounts disbursed under this Agreement.  In addition, the City may suspend payments or terminate this Agreement whether or not Grantee is responsible for the conflict of interest situation. 

29. Non-Discrimination/Equal Employment Practices 

Grantee shall not discriminate or permit discrimination against any person or group of persons in any manner prohibited by federal, state or local laws.  During the performance of this Agreement, Grantee agrees as follows:

a.
Grantee and Grantee’s subgrantees, if any, shall not discriminate against any employee or applicant for employment because of age, marital status, religion, gender, sexual preference, race, creed, color, national origin, Acquired-Immune Deficiency Syndrome (AIDS), AIDS-Related Complex (ARC) or disability.  This nondiscrimination policy shall include, but not be limited to, the following: employment, upgrading, failure to promote, demotion or transfer, recruitment advertising, layoffs, termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. 

b.
Grantee and Grantee’s subgrantees shall state in all solicitations or advertisements for employees placed by or on behalf of Grantee that all qualified applicants will receive consideration for employment without regard to age, marital status, religion, gender, sexual preference, race, creed, color, national origin, Acquired-Immune Deficiency Syndrome (AIDS), AIDS-Related Complex (ARC) or disability.

c.
Grantee shall make its goods, services, and facilities accessible to people with disabilities and shall verify compliance with the Americans with Disabilities Act by executing Schedule C-1, Declaration of Compliance with the Americans with Disabilities Act, attached hereto and incorporated herein. 

d.
If applicable, Grantee will send to each labor union or representative of workers with whom Grantee has a collective bargaining agreement or contract or understanding, a notice advising the labor union or workers’ representative of Grantee’s commitments under this nondiscrimination clause and shall post copies of the notice in conspicuous places available to employees and applicants for employment.

30. Local/Small Local Enterprise Participation
The City has established requirements for participation by local and small local enterprises, including local nonprofit organizations and small local nonprofit organizations, in publicly-supported projects.  Unless otherwise indicated, the City acknowledges that Grantee complies with this requirement. 

31. Living Wage Requirements 

Grantee will be considered a City Financial Assistance Recipient (“CFAR”) and must comply with the Oakland Living Wage Ordinance if it receives $100,000 or more in financial assistance from the City during a 12-month period.  The Living Wage Ordinance requires that nothing less than a prescribed minimum level of compensation (a living wage) be paid to employees of CFARs (OMC 2.28, Ord. 1250 § 1, 1998). The Ordinance also requires submission of the Declaration of Compliance attached and incorporated herein as Schedule N and made part of this Agreement, and, unless specific exemptions apply or a waiver is granted, that Grantee provide the following to its employees who perform services under or related to this Agreement:

a.
Minimum compensation – Said employees shall be paid an initial hourly wage rate of $12.27 with health benefits and $14.10 without health benefits. These initial rates shall be upwardly adjusted each year no later than April 1 in proportion to the increase at the immediately preceding December 31 over the year earlier level of the Bay Region Consumer Price Index as published by the Bureau of Labor Statistics, U.S. Department of Labor. Effective July 1st of each year, Grantee shall pay adjusted wage rates. 
b.
Health benefits – Said full-time and part-time employees paid at the lower living wage rate shall be provided health benefits of at least $1.83 per hour.  Grantee shall provide proof that health benefits are in effect for those employees no later than 30 days after execution of the contract or receipt of City financial assistance.

c.
Compensated days off – Said employees shall be entitled to twelve compensated days off per year for sick leave, vacation or personal necessity at the employee's request, and ten uncompensated days off per year for sick leave. Employees shall accrue one compensated day off per month of full time employment. Part-time employees shall accrue compensated days off in increments proportional to that accrued by full-time employees.  The employees shall be eligible to use accrued days off after the first six months of employment or consistent with company policy, whichever is sooner.  Paid holidays, consistent with established employer policy, may be counted toward provision of the required 12 compensated days off.  Ten uncompensated days off shall be made available, as needed, for personal or immediate family illness after the employee has exhausted his or her accrued compensated days off for that year.

d.
Federal Earned Income Credit (EIC) – Grantee shall inform employees that he or she may be eligible for EIC and shall provide forms to apply for advance EIC payments to eligible employees. 

e.
Grantee shall provide to all employees and to the Office of Contract Compliance, written notice of its obligation to eligible employees under the City’s Living Wage requirements.  Said notice shall be posted prominently in communal areas of the work site(s) and shall include the above-referenced information.   

f.
Grantee shall provide all written notices and forms required above in English, Spanish or other languages spoken by a significant number of employees within 30 days of employment under this Agreement.

g.
Reporting – Grantee shall maintain a listing of the name, address, hire date, occupation classification, rate of pay and benefits for each of its employees.  Grantee shall provide a copy of said list to the Office of Contract Compliance, on a quarterly basis, by March 31, June 30, September 30 and December 31 for the applicable compliance period.  Failure to provide said list within five days of the due date will result in liquidated damages of five hundred dollars ($500.00) for each day that the list remains outstanding.  Grantee shall maintain employee payroll and related records for a period of four (4) years after expiration of the compliance period. 

h. Grantee shall require subgrantees that provide services under or related to this Agreement to comply with the above Living Wage provisions.  Grantee shall include the above-referenced sections in its subcontracts.  Copies of said subcontracts shall be submitted to the Office of Contract Compliance. 

32. Equal Benefits Ordinance 
This Agreement is subject to the Equal Benefits Ordinance codified in Chapter 2.32 of the Oakland Municipal Code and its implementing regulations. The purpose of this Ordinance is to protect and further the public, health, safety, convenience, comfort, property and general welfare by requiring that public funds be expended in a manner so as to prohibit discrimination in the provision of employee benefits by City grantees between employees with spouses and employees with domestic partners, and/or between domestic partners and spouses of such employees. 
The Ordinance shall only apply to those portions of a Grantee’s operations that occur (1) within the City of Oakland; (2) on real property outside the City of Oakland if the property is owned by the City or if the City has a right to occupy the property, and if the contract’s presence at that location is connected to a contract with the City; and (3) elsewhere in the United States where work related to a City contract is being performed. The requirements of this chapter shall not apply to subcontracts or subgrantees of Grantee.
The Equal Benefits Ordinance requires, among other things, submission of the Equal Benefits Declaration of Nondiscrimination attached hereto as Schedule N-1 and incorporated herein by reference. 
33. Political Prohibition 
Subject to applicable State and Federal laws, moneys paid pursuant to this Agreement shall not be used for political purposes, sponsoring or conducting candidate's meetings, engaging in voter registration activity, nor for publicity or propaganda purposes designed to support or defeat legislation pending before federal, state or local government.

34. Religious Prohibition 

There shall be no religious worship, instruction, or proselytization as part of, or in connection with the performance of the Agreement.

35. Business Tax Certificate or Exemption 

Grantee shall obtain and provide proof of a valid City business tax certificate or business tax exemption certificate.  Said certificate must remain valid during the duration of this Agreement.  

36. Abandonment of Grant
The City may abandon or indefinitely postpone the Grant at any time.  Should the Grant be abandoned, the City shall pay Grantee for all services performed thereto in accordance with the terms of this Agreement.
37. Relationship of Parties 

The relationship of the City and Grantee is solely that of a grantor and grantee of funds, and should not be construed as a joint venture, equity venture, partnership, or any other relationship.  The City does not undertake or assume any responsibility or duty to Grantee (except as provided for herein) or to any third party with respect to the Artwork performed under this Agreement.  Except as the City may specify in writing, Grantee has no authority to act as an agent of the City or to bind the City to any obligation.
38. Warranties
Grantee represents and warrants: (1) that it has access to professional advice and support to the extent necessary to enable Grantee to fully comply with the terms of this Agreement and otherwise carry out the Artwork; (2) that it is duly organized, validly existing and in good standing under the laws of the State of California; (3) that it has the full power and authority to undertake the Artwork; (4) that there are no pending of threatened actions or proceedings before any court or administrative agency which may substantially affect the financial condition or operation of the Grantee, other than those already disclosed to the City; and (5) that the persons executing and delivering this Agreement are authorized to execute and deliver such document on behalf of Grantee.
39. Unavoidable Delay in Performance

The time for performance of provisions of this Agreement by either party shall be extended for a period equal to the period of any delay directly affecting this Agreement which is caused by: war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts of a public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation; suits filed by third parties concerning or arising out of this Agreement; or unseasonable weather conditions.  An extension of time for any of the above-specified causes will be deemed granted only if written notice by the party claiming such extension is sent to the other party within ten calendar days from the commencement of the cause.  Times of performance under this Agreement may also be extended for any cause for any period of time by the mutual written agreement of the City and Grantee.

40. Validity of Contracts

This Agreement shall not be binding or of any force or effect until it is approved for form and legality by the Office of the City Attorney and signed by the City Administrator or his or her designee  

41. Governing Law

This Agreement shall be interpreted under and be governed by the laws of the State of California, except for those provisions relating to choice of law or those provisions preempted by federal law or expressly governed by federal law.

42. Notice 

If either party shall desire or be required to give notice to the other, such notice shall be given in writing, via facsimile and concurrently by prepaid U.S. certified or registered postage, addressed to recipient as follows:


City 


City of Oakland

City Administrator’s Office
One Frank H. Ogawa Plaza

Oakland, CA 94612


Attn: Chantal Cotton Gaines 


Grantee
[NAME]
[ADDRESS]

Attn: [ADD CONTACT NAME]

Any party to this Agreement may change the name or address of representatives for purpose of this Notice paragraph by providing written notice to all other parties ten (10) business days before the change is effective. 

43. Entire Agreement of the Parties 
This Agreement supersedes any and all agreements, either oral or written, between the parties with respect to this Grant and contains all of the representations, covenants and agreements between the parties with respect to the Grant.  Each party to this Agreement acknowledges that no representations, inducements, promises or agreements, orally or otherwise, have been made by any party, or anyone acting on behalf of any party which are not contained in this Agreement, and that no other agreement, statement or promise not contained in this Agreement will be valid or binding. 

44. Amendments and Modifications 

Any amendment to or modification of this Agreement will be effective only if it is in a writing signed by all parties to this Agreement.

45. Waiver
Any waiver by the City of an obligation in this Agreement must be in writing and must be executed by an authorized agent of the City.  No waiver should be implied from any delay or failure by the City to take action on any breach or event of default of Grantee or to pursue any remedy allowed under this Agreement or applicable law.  Any extension of time granted to Grantee to perform any obligation under this Agreement will not operate as a waiver or release from any of its obligations under this Agreement.  Consent by the City to any act or omission by Grantee should not be construed to be a consent to any other act or omission or to waive the requirement for the City’s written consent to future waivers.

46. Other Agreements
Grantee represents that it has not entered into any agreements that are inconsistent with the terms of this Agreement.  Grantee may not enter into any agreements that are inconsistent with the terms of this Agreement without an express written waiver by the City.

47. Severability/Partial Invalidity 

If any term or provision of this Agreement, or the application of any term or provision of this Agreement to a particular situation, shall be finally found to be void, invalid, illegal or unenforceable by a court of competent jurisdiction, then notwithstanding such determination, such term or provision shall remain in force and effect to the extent allowed by such ruling and all other terms and provisions of this Agreement or the application of this Agreement to other situation shall remain in full force and effect.

Notwithstanding the foregoing, if any material term or provision of this Agreement or the application of such material term or condition to a particular situation is finally found to be void, invalid, illegal or unenforceable by a court of competent jurisdiction, then the parties hereto agree to work in good faith and fully cooperate with each other to amend this Agreement to carry out its intent.

48. Commencement, Completion and Close-out

It shall be the responsibility of Grantee to coordinate and schedule the Artwork to be done so that commencement and completion take place in accordance with the provisions of this Agreement. Any time extension granted to Grantee to enable Grantee to complete the Artwork must be in writing and shall not constitute a waiver of rights the City may have under this Agreement. Should Grantee not complete the Artwork by the scheduled date or by an extended date, the City shall be released from all of its obligations under this Agreement.

Within thirty (30) days of completion of the performance under this Agreement, Grantee shall make a determination of any and all final costs due under this Agreement and shall submit a requisition for such final and complete payment (including without limitations any and all claims relating to or arising from this Agreement) to the City.  Failure of Grantee to timely submit a complete and accurate requisition for final payment shall relieve the City of any further obligations under this Agreement, including without limitation any obligation for payment of work performed or payment of claims by Grantee.

49. Consents and Approvals

Any consent or approval required under this Agreement may not be unreasonably withheld, delayed, or conditioned.

50. Inconsistency

If there is any inconsistency between the main agreement and the attachments/exhibits, the text of the main agreement shall prevail. 

51. Counterparts

This Agreement may be signed in multiple counterparts, which, when signed by all parties, will constitute a binding agreement. 

52. Exhibits

The following exhibits and schedules are attached to this Agreement and are hereby incorporated herein by reference:
Schedule A:
Scope of Work and Budget
Schedule A-2:
Final Proposal

Schedule A-3:
Mural Authorization Agreement between Artist and Property Owner

Schedule A-4: Waiver of Proprietary Rights for Artwork Placed Upon Private Property
Schedule C-1:  Compliance w/ADA

Schedule K:  
Pending Dispute Disclosure Form
Schedule N: 
Declaration of Compliance w/ Living Wage

Schedule N-1: Equal Benefits Declaration of Nondiscrimination
Schedule Q:  
Insurance Requirements
Business Tax License or Exemption

53. Approval 

If the terms of this Agreement are acceptable to Grantee and the City, sign and date below.

[SIGNATURES ON NEXT PAGE]

“CITY”

CITY OF OAKLAND, a municipal corporation


By: ___________________________________


City Administrator


Approved for forwarding:

By:_________________________________


(Department Head Signature)


____________________

Resolution Number

Approved as to form and legality:

By:___________________________________

Deputy City Attorney

“GRANTEE”

 MERGEFIELD "Grantee" 
[INSERT COMPLETE LEGAL NAME OF GRANTEE], [a California nonprofit public benefit corporation, California Corporation No. xxxxxxxx OR an individual] 
By:  __________________________________

Name:_________________________________
Title:__________________________________
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