



CITY OF ALBUQUERQUE

ART IN MUNICIPAL PLACES

PROFESSIONAL SERVICE AGREEMENT

TO COMMISSION PHOTOGRAPHS OF A TEMPORARY WORK OF ART


THIS AGREEMENT, between the City of Albuquerque, a municipal corporation ("City"), P.O. Box 1293, Albuquerque, New Mexico 87103, and xxxxxx ("Artist"), an individual, (address) xxxxx , xxxxx

WHEREAS, the City has enacted an Art in Municipal Places ordinance to promote and encourage private and public programs to further the development of the fine arts; and


WHEREAS, from the one‑percent‑for‑art fund established by the Ordinance, funds presently are available for photographic documentation the temporary work of art which is described in this Agreement; and


WHEREAS, both the Artist and the work of art were selected by procedures established by the Arts Board of the City in accordance with Section 10-5-l et seq., of the Revised Ordinances of the City of Albuquerque, New Mexico, l994; and


WHEREAS, the Artist is qualified, able and willing to design, create and photograph the work of art which is described in this Agreement;


THEREFORE, the City and the Artist agree:

l.       Scope of Services.  The Artist will perform the following "Services", also referred to as the "Project", which include all other obligations required of the Artist by this Agreement, in a satisfactory and proper manner as determined by the City:

A.
Description of the Works of Art.  The Artist will photograph the approved, and described in the attached project proposal (Exhibit A), temporary art as it is installed, and deliver to the City reproduction quality digital images, and two unique, conservation quality, digital prints (12” x 16”) of the temporary art as installed, the Works of Art. 
2.
Compensation and Method of Payment.



A.
Compensation.  For performing the Services specified in Section 1 hereof, the City agrees to pay the Contractor up to the amount of One Thousand and NO/100 Dollars ($1,000.00) which amount includes any applicable gross receipts taxes and which amount shall constitute full and complete compensation for the Contractor's Services under this Agreement, including all expenditures made and expenses incurred by the Contractor in performing the Services.


B.
Method of Payment.  The Compensation will be paid to the Contractor, within a reasonable period of time after completion of the Services described:

(1)  Five Hundred and 00/100 Dollars ($500.00) following the City’s approval of the Artist final proposal, ("First Payment");

(2)
Five Hundred and 00/100 Dollars ($500.00) Final payment, the City shall pay to the Artist upon completion of the installation and the Artist has provided the Works of Art to the City and the following documentation (A) Digital photographic documentation suitable for publication; (B) a final description of the work (“Final Payment”).
The payments which are described in this Section include any applicable gross receipts taxes and will be made to the Contractor after the City receives acceptable invoices for payment as required by the budgetary and fiscal guidelines of the City, and upon the condition that the Contractor has performed the Services described in Section l and all other requirements of this Agreement to the satisfaction of the City.

C.   Partial Payments. Payments may be made in increments, provided payments not

exceed the amounts for each of the phases of completion of this Contract, and provided that the completion of each phase meets the approval of the City. The Artist shall be required to provide adequate justification for partial payment requests.
The payments which are described in this section include any applicable gross receipts taxes and will be made to the Artist after the City receives acceptable invoices for payment as required by the budgetary and fiscal guidelines of the City, and upon the condition that the Artist has performed the Services described and all other requirements of this Agreement to the satisfaction of the City.



The City and the Albuquerque Arts Board project liaison will determine when the Work has reached a given payment stage.



D.
Reimbursement of Payments.  If this Agreement is terminated, the City shall be entitled to full reimbursement of any amount paid to the Artist that is in excess of just and equitable compensation for the Work completed to the satisfaction of the City by the Artist as of the date of termination.

3.
Time of Performance.  The Artist's Services will begin on the date of signing this Agreement and will be undertaken and completed in a sequence which will assure timely completion of the Services.  In any event, the Artist will complete all Services and requirements of this Agreement by no later than one calendar year from the final execution of this document.
4.
Assignment of the Work.  The Services described in this Agreement will be performed by the Artist and will not be assigned, subleased or transferred without the prior written consent of the City.  This section does not prohibit the Artist from employing or subcontracting with qualified personnel who will work under the Artist's supervision.

5.
Independent Contractor.  The Artist, which for purposes of this Section includes but is not limited to its officers, members, volunteers, employees, agents, contractors and subcontractors, if any, are not employees of the City for any purpose whatsoever.  The Artist is an independent contractor at all times the Artist is performing the Services.  The Artist will furnish all supervision, labor, materials, equipment, supplies and other incidentals, as well as provide related Services as required by this Agreement.  The Artist agrees that the Artist is not entitled to any benefits from the City under the provisions of the Merit System Ordinance as now enacted or as hereafter amended.

6.
Indemnity. The Artist agrees to defend, indemnify and hold harmless the City, its officials, agents and employees from and against any and all claims, actions, suits or proceedings of any kind brought against said parties for or on account of any matter arising from or out of the obligations performed pursuant to this Agreement by the Artist and the Artist's volunteers, employees, agents and contractors.

7.
Insurance.  N/A
8.
Taxes.  The State of New Mexico imposes a gross receipts tax on anyone or any entity 

engaging in business in New Mexico.  The tax may be imposed by the State of New Mexico on the 

Compensation received for the Services under this Agreement, unless exempted by the New 

Mexico Taxation and Revenue Department.   The Artist shall insert his New Mexico Tax Identification Number below the Artist's signature block on this Agreement before signing and returning copies of this Agreement to the City.

 9.
Personnel.  The Artist has, or will secure at Artist's expense, all personnel required to perform Artist's Services.  If any of the individuals performing the Services are City employees or have any contractual relationship with the City, the Artist will provide written details to the City before the Agreement is signed by the parties.

10.
Supervision.  The City is under no obligation to supervise the Artist's performance of Services that are described in this Agreement, except as expressly provided in this Agreement.  The Artist's duty to defend and indemnify the City applies to any claim alleging that the City failed to supervise the Artist's actions.

11.
Termination for Cause.  If the Artist fails to fulfill any of the Artist's obligations under this Agreement in a timely or proper manner, or if the Artist violates any other term of this Agreement, the City thereupon will have the right to terminate this Agreement by giving the Artist written notice of termination at least ten (10) days before the effective date of termination.  The termination date will be stated in the notice.



If termination for cause occurs, at the option of the City, all finished or unfinished drawings, specifications, models, portions of the Work and Work Base, supplies, or other objects which have been prepared by the Artist under this Agreement, will become the City's property and the City will be entitled to have the Work completed and displayed, but the Artist will not be named on the plaque.  The Artist will be entitled to receive just and equitable compensation for any work completed by the Artist under this Agreement to the satisfaction of the City.  The City shall have the option of either owning and keeping the Work as it exists on the date of termination for cause, or requiring the Artist to remove the Work, at the Artist's expense, by the deadline stated in a written notice to the Artist given by the City.



Notwithstanding the above, the Artist will not be relieved of liability to the City for damages sustained by the City by virtue of any breach of this Agreement by the Artist, and the City may withhold any payments to the Artist for the purposes of set‑off until such time as the exact amount of any damages due the City from the Artist is determined.

12.
Termination by the City Not for Cause.   The City may terminate this Agreement at any time by giving at least thirty (30) days notice in writing to the Artist.  If the Agreement is terminated by the City as provided herein, the Artist will be paid an amount which bears the same ratio to the total Compensation as the Services actually performed to the satisfaction of the City bear to the total Services of the Artist which are required by this Agreement, less Compensation payments previously made.  If this Agreement is terminated due to the fault of the Artist, the prior section, regarding termination for cause, will apply.

13.
The ADR Office of City Legal as Nonbinding Mediator.  During the Artist's performance of the Services, if a major disagreement arises between the Artist and the City, the ADR (Alternative Dispute Resolution) Offices of the City of Albuquerque Legal Department may mediate the disagreement and endeavor to resolve the disagreement to the satisfaction of both parties.  Agreeing to mediate will not legally bind either party to accept the outcome.  The Artist agrees to notify the ADR Offices before the Artist terminates this Agreement or pursues any legal remedy regarding this Agreement.

14.
Review of Progress and Reports.  At reasonable times and with advance notice to the Artist, the City has the right to review the Work in progress and to require and receive progress reports from the Artist.

15.
Copyright and Reproduction Rights. The Artist may apply for a US registered copyright for the Work. The Artist will retain all copyrights to the Work of Art. The parties agree the City and the Artist shall have the right to make or disseminate copies, images, reproductions or the like of the Work for (i) non-commercial use, (ii) for advertising or promotion of his/its business. and (iii) for commercial purposes with approval and participation of the co-copyright owner, which participation shall be negotiated prior to such commercial development. Any reproduction of the Work shall contain a copyright notice substantially in the form: “Copyright, xxxxxx, Artist, 20xx.”
16.
Ownership of Documents and Models.  Drawings, specifications and models of the Work, or which relate to the Work, including all preliminary studies, will be the property of the Artist both following the City's formal acceptance of the Work and following termination of the Agreement by the City not for cause, and will not be used by the City in other projects, unless the Artist otherwise agrees in writing.

17.
Entire Agreement.  This Agreement contains the entire agreement of the parties and supersedes any and all other agreements or understandings, oral or written, whether previous to the execution hereof or contemporaneous herewith.

18.
Changes to the Agreement.  Changes to this Agreement are not binding unless made in writing, signed by both parties.

19.
Captions.  The captions to the sections or paragraphs of this Agreement are not part of this Agreement and will not affect the meaning or construction of any of its provisions.

20.
Binding Effect.  This Agreement is binding upon and inures to the benefit of the successors and/or assigns of the parties.

21.
Discrimination Prohibited.  In performing any services required hereunder, the Artist shall not discriminate against any person on the basis of race, color, religion, gender, sexual orientation, sexual preference, national origin or ancestry, age, physical handicap or disability.

22.
ADA Compliance.  In performing any services required hereunder, the Artist shall comply with all applicable requirements of the Americans with Disabilities Act of 1990 (the "ADA").  The Artist's responsibility to defend and indemnify the City, as provided in this Agreement, includes, but is not limited to, claims arising from the Artist's, its agents' or employees' acts or omissions in violation of the ADA.

23.
Applicable Law.  This Agreement will be governed by and construed and enforced in accordance with the laws of the State of New Mexico, and the laws, rules and regulations of the City of Albuquerque.

24.
Construction and Severability.  If any part of this Agreement is held to be invalid or unenforceable, such holding will not affect the validity or enforceability of any other part of this Agreement as long as the remainder of the Agreement is reasonably capable of completion.

25.
Conflict of Interest.  No officer, agent or employee of the City will participate in any decision relating to this Agreement which affects that person's financial interest, the financial interest of his or her spouse or minor child or the financial interest of any business in which he or she has a direct or indirect financial interest.

26.
Interest of Artist.  The Artist agrees that the Artist presently has, and shall acquire no direct or indirect interest which conflicts in any manner or degree with the performance of the terms of this Agreement.  The Artist will not employ any person who has any such conflict of interest to assist the Artist in performing the Services.
27.
Notice.  For purposes of giving formal written notice to the Artist, Artist's address is as stated in the first paragraph of this Agreement.



For purposes of giving formal, written notice to the City, the City's address is:




Mayor




City of Albuquerque




P.O. Box  1293




Albuquerque, New Mexico   87103



Copies of all notices to the City also must be given to:




Public Art Urban Enhancement Program /Cultural Services Department



City of Albuquerque




P.O. Box 1293




Albuquerque, New Mexico 87103



Written notice must be made either personally or by regular United States Mail.  If the notice is mailed, the notice will be complete 3 days after deposited in the United States Mail, postage paid, and addressed as required in this Section.



Notice of change of address of the Artist or the City will be given pursuant to this Section.  Until the City gives its Notice of Acceptance, the Artist will provide the City with notice of any change in the Artist's address within ten (10) days following that change.  After the Final Payment, the Artist will notify the City of any change in the Artist's address within thirty (30) days following that change.

28.
Counsel Obtained; Signature Authority.  The parties to this Agreement acknowledge that they have thoroughly read this Agreement, have sought and received whatever competent advice or counsel was necessary for them to form a full and complete understanding of all rights and obligations herein, and, having done so, hereby execute this Agreement.  Each individual signing this Agreement warrants he or she has full authority to sign.





[This space is intentionally left blank.]
29.
Required Signatures.  This Agreement will not be binding upon the City until all signatures required below have been obtained.

CITY OF ALBUQUERQUE
ARTIST: xxxxxxxxx
By:                                                               
By:  







                                                        
       Sherri Brueggemann, Manager

Public Art Urban Enhancement Program                                     (signature)

Date:                                              
Federal Taxpayer Identification Number: 


_________________________________                                                               

By: _______________________________                 

       Beatríz Rivera, Director, 
New Mexico Taxpayer Identification Number:
       Cultural Services Department 



______________N/A___________________
Date:


EXHIBITS A (and B if working with students) ATTACHED

ARTIST’S STATEMENT AND GRANT OF RIGHTS

Artist [Name and Address]: _________________________________________________

Work [Title and Description]: _______________________________________________

Work Site [Location of Work of Art]: _________________________________________


I, the Artist, will design and coordinate the creation of the Work described above, in collaboration with student apprentices selected by xxxxxxxxxx.  


I warrant and guarantee that the Work is a unique work of art and has not been and will not be substantially duplicated by me without the prior written permission of the City.  


I warrant my workmanship and the materials used in the Work for a period of one year from the date of acceptance of the Work by the City.


I agree to provide written maintenance instructions, in sufficient detail, for the Work, and, during my lifetime, will provide advice concerning problems relating to maintenance of the Work, as requested by the City.


I understand that the City will maintain the Work and if the Work falls into disrepair or there are significant modifications to the Work, I have the right to request that my name be removed from the plaque created for the Work.

I understand my rights under the federal Copyright Act, the Visual Artist’s Rights Act of 1990, the New Mexico Fine Arts in Public Buildings Act and other applicable artists’ rights laws.  For good and valuable consideration, I hereby assign to myself and the City of Albuquerque, New Mexico, (the “City) as joint owners with the right of survivorship, all of my interest, right and title in and to the Work and any related drawings and designs, including but not limited to electronic files of the same. This includes the right to secure, register, and renew copyrights in the United States and all other countries of the world and the right to sue for past, present, and future infringement of such rights, in the name of City or its designee.   I further agree to cooperate with the City to execute all documents necessary to secure, register, and renew such rights, and that upon registration of the Work a memorandum may be recorded with the U.S. Copyright Office noting the applicability of this assignment to the registration certificate.


IN WITNESS WHEREOF, the Artist has executed this instrument on the _____ day 

of__________, 20____.






ARTIST:  _______________________________







By: _______________________________________                






Address: ___________________________________







Date: ______________________________________   
STATE OF NEW MEXICO

)






) ss. 

COUNTY OF BERNALILLO

)


The foregoing instrument was acknowledged before me this _______ day of _____________, 

20____, by the Artist _______________________.







__________________________________

My commission expires:




     Notary Public

_______________ (SEAL)
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